THIRD AMENDED AND RESTATED

CERTIFICATE OF INCORPORATION

OF

EPICEPT CORPORATION

EpiCept Corporation, a Delaware corporation (tGerporation”), does hereby certify
that:

FIRST: The name of the Corporation is “EpiCept Corporatiofhe Corporation was
originally incorporated under the name “American Pharmatkes Inc.” by the filing of its
original Certificate of Incorporation with the Se@mst of State of the State of Delaware on
March 9, 1993 as amended on March 19, 1993, September 8, 1993, May 2F€l904ry 8,
1996, April 18, 1997, November 18, 1999, January 26, 2000, December 21, 2000,18,gust
2004, September 13, 2004, November 12, 2004, March 4, 2005, September, 6l 2@bbber
15, 2005, and January 3, 2006, and as restated on January 4, 200#ys8@ RDO7. The name
of the Corporation was changed to “EpiCept Corporatpursuant to an amendment to the
Certificate of Incorporation of the Corporation dllevith the Secretary of State of the State of
Delaware on November 18, 1999.

SECOND: This Third Amended and Restated Certificate of Incotmmraf the
Corporation (the Certificate”) amends and restates in its entirety the preserrieAmended
and Restated Certificate of Incorporation of thepgdoation, and has been approved in
accordance with Sections 228, 242 and 245 of the General Caopdraw of the State of
Delaware.

THIRD: The Certificate shall become effective immediatgdpn its filing with the
Secretary of State of the State of Delaware.

FOURTH: Upon the filing of the Certificate with the SecretafyState of the State of
Delaware, the Second Amended and Restated Certificateaporation of the Corporation
shall be amended and restated in its entirety to reset dsrth on Exhibit Aattached hereto.
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IN WITNESS WHEREOF, the undersigned, being the Chief Executive Officer of the
Corporation, DOES HEREBY CERTIFY, under penalties ajyvg, that the facts hereinabove
stated are truly set forth and, accordingly, such affieés hereunto set his hand as of May 21,

2008.
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EPICEPT CORPORATION

By: _/s/ John V. Talley
Name: John V. Talley
Title:  Chief Executive Officer




Exhibit A

THIRD AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF

EPICEPT CORPORATION

ARTICLE FIRST
The name of the corporation is EpiCept Corporatiore (‘Gorporation”).
ARTICLE SECOND

The address of the registered office of the Corporatidhe State of Delaware is
1209 Orange Street, in the City of Wilmington, County of N&astle, Delaware. The
name of the registered agent of the Corporation ataddtress is The Corporation Trust
Company.

ARTICLE THIRD

The purpose of the Corporation is to engage in any lawfidraactivity for
which corporations may be organized under the GenergloCaiion Law of the State of
Delaware, as from time to time amended (tD&CL”).

ARTICLE FOURTH

A. AUTHORIZED SHARES

The total number of shares of capital stock which thp@ration has authority to
issue is 180,000,000, consisting of (i) 175,000,000 shares of conowbos the
Corporation, par value $0.0001 per share (tbaimon Stock”) and (ii) 5,000,000
shares of preferred stock of the Corporation, $0.0001 fphae par share (thePteferred
Stock”).

The following is a statement of the designations anghtiveers, privileges and

rights, and the qualifications, limitations or regtans thereof in respect of each class of
capital stock of the Corporation.
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B. COMMON STOCK

1. General The voting, dividend and liquidation rights of the hoddef the
Common Stock are subject to and qualified by the rightiseoholders of the Preferred
Stock of any series as may be designated by the Bo&rienttors of the Corporation
(the “Board of Directors’) upon any issuance of the Preferred Stock of any series.

2. Voting. The holders of the Common Stock shall have votigltsiat all
meetings of stockholders of the Corporation, each batder being entitled to one vote
for each share thereof held by such holgeoyided, however, that, except as otherwise
required by law, holders of Common Stock, as such, sbale entitled to vote on any
amendment to this Certificate that relates solethéoterms of one or more outstanding
series of Preferred Stock if the holders of such &dfitseries are entitled, either
separately or together with the holders of one orenatier such series, to vote thereon
pursuant to this Certificate. There shall be no cunudatoting.

The number of authorized shares of Common Stock maycbeaised or
decreased (but not below the number of shares thér@obiutstanding) by the
affirmative vote of the holders of a majority of tfteck of the Corporation entitled to
vote (including shares entitled to vote on an as-convérdsis), irrespective of the
provisions of Section 242(b)(2) of the DGCL.

3. Dividends Dividends may be declared and paid on the Common Stock
from funds lawfully available therefor as and when deieed by the Board of Directors
and subject to any preferential dividend or other righegfthen outstanding Preferred
Stock.

4. Liguidation Upon the dissolution or liquidation of the Corporation
whether voluntary or involuntary, holders of CommdacR will be entitled to receive all
assets of the Corporation available for distributimng stockholders, subject to any
preferential or other rights of any then outstandindePred Stock.

C. PREFERRED STOCK

Preferred Stock may be issued from time to time in omaare series, each of
such series to have such terms as stated or expresseddret in the resolution or
resolutions providing for the issue of such series adoptélebBoard of Directors as
hereinafter provided. Any shares of Preferred Stock wima be redeemed, purchased
or acquired by the Corporation may be reissued except as ahgmovided by law.
Discrete series of Preferred Stock shall not betcoed to constitute discrete classes of
shares for the purposes of voting by classes unless dygresdded.

1. Authority is hereby expressly granted to the Board oé&ars from time
to time to issue the Preferred Stock in one or moreseand in connection with the
creation of any such series, by resolution or resolsigyoviding for the issuance of the
shares thereof, to determine and fix the number of sh&segl series and such voting
powers, full or limited, or no voting powers, and suchglesiions, preferences and
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relative participating, optional or other special riglasd qualifications, limitations or
restrictions thereof, including without limitation thefedividend rights, conversion
rights, redemption privileges and liquidation preferenceshall be stated and expressed
in such resolutions, all to the full extent now ordadter permitted by Delaware law.
Without limiting the generality of the foregoing, thealesions providing for issuance of
any series of Preferred Stock may provide that such sdréisbe superior or rank
equally or be junior to the Preferred Stock of any oseeies to the extent permitted by
law. Except as otherwise provided in this Certificateyoi@ of the holders of the
Preferred Stock or Common Stock shall be a prerequistteetdesignation or issuance of
any shares of any series of the Preferred Stock amgtbloly and complying with the
conditions of this Certificate, the right to have suoke being expressly waived by all
present and future holders of the capital stock of thp@ation.

The number of authorized shares of Preferred Stock mancteased or
decreased (but not below the number of shares thetaodisg) by the affirmative vote
of the holders of a majority of the stock of the Caogtion entitled to vote, irrespective of
the provisions of Section 242(b)(2) of the DGCL.

ARTICLE FIFTH

This ARTICLE FIFTH is inserted for the management oflibsiness and for the
conduct of the affairs of the Corporation.

1. Number of DirectorsThe number of directors of the Corporation shall not
be less than two. The exact number of directors witie limitations specified in the
preceding sentence shall be fixed from time to time bin the manner provided in, the
By-Laws of the Corporation (as amended from timert@tithe By-laws”).

2. Classes of Directord he Board of Directors shall be and is divided into
three classes: Class I, Class Il and Class IIl. Mo@ass shall have more than one
director more than any other class. If a fractiocoistained in the quotient arrived at by
dividing the designated number of directors by three, tiiench fraction is one-third,
the extra director shall be a member of Class Ill,iaadch fraction is two-thirds, one of
the extra directors shall be a member of Class Illamof the extra directors shall be a
member of Class Il, unless otherwise provided from tintere by resolution adopted
by the Board of Directors.

3. Election of DirectorsElections of directors need not be by written ballot
except as and to the extent provided in the By-laws.

4. Terms of Office Except as provided in Section 6 of this ARTICLE
FIFTH, each director shall serve for a term endinghendate of the third annual meeting
following the annual meeting at which such director wasted;provided, however, that
each initial director in Class | shall serve foean ending on the date of the annual
meeting in 2006; each initial director in Class 1l skalive for a term ending on the date
of the annual meeting in 2007; and each initial direct@lass Il shall serve for a term
ending on the date of the annual meeting in 2008 pemdded, further, that the term of
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each director shall be subject to the election andfeuzion of his or her successor and
to his or her earlier death, resignation or removal.

5. Allocation of Directors Among Classes in the Eventnafeases or
Decreases in the Number of Directdrsthe event of any increase or decrease in the
authorized number of directors, (i) each director g@wing as such shall nevertheless
continue as a director of the class of which he erisla member and (ii) the newly
created or eliminated directorships resulting from sucleas® or decrease shall be
apportioned by the Board of Directors among the thresse$aof directors so as to ensure
that no one class has more than one director mareahy other class. To the extent
possible, consistent with the foregoing rule, any newdgated directorships shall be
added to those classes whose terms of office are treexttihe latest dates following
such allocation, and any newly eliminated directorshipd bl subtracted from those
classes whose terms of offices are to expire atahiest dates following such allocation,
unless otherwise provided from time to time by resolutiorptetbby the Board of
Directors.

6. Removal The directors of the Corporation may not be remavigabut
cause and may be removed for cause only by the affirenabite of the holders of at
least 75% of the shares of the capital stock of th@&@ation issued and outstanding and
entitled to vote generally in the election of direstoast at a meeting of the stockholders
called for that purpose, notwithstanding the fact thassdr percentage may be specified
by law.

7. VacanciesAny vacancy in the Board of Directors, however oaogtr
including a vacancy resulting from an enlargement of @& shall be filled only by
vote of a majority of the directors then in offiedthough less than a quorum, or by a sole
remaining director. A director elected to fill a vacasball be elected for the unexpired
term of his or her predecessor in office, and a direztiosen to fill a position resulting
from an increase in the number of directors shall béfide until the next election of the
class for which such director shall have been chasdiject to the election and
qualification of his or her successor and to his or bdree death, resignation or
removal.

8. Stockholder Nominations and Introduction of Busindsbsance notice of
stockholder nominations for election of directors areepbusiness to be brought by
stockholders of the Corporation before either an drmuspecial meeting of
stockholders shall be given in the manner provided by yhianBs.

9. Amendment to ArticleNotwithstanding any other provisions of law, this
Certificate or the By-laws, and notwithstanding the that a lesser percentage may be
specified by law, this Certificate or the By-laws, tiffr@ative vote of at least 75% of
the then outstanding shares of capital stock of i@ ation entitled to vote generally
in the election of directors shall be required to an@mmneepeal, or to adopt any
provisions inconsistent with the purpose or intent of, ARIICLE FIFTH.
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ARTICLE SIXTH

1. Indemnification To the fullest extent permitted by the DGCL, a divect
of the Corporation shall not be personally liable ® @orporation or its stockholders for
monetary damages for any breach of fiduciary duty aseatdi. The Corporation shall,
to the fullest extent permitted under the DGCL or apple#aw and except as set forth
below, indemnify, hold harmless and, upon request, advapenses to, each person
(and the heirs, executors or administrators of such pevgdoo was or is a party or is
threatened to be made a party to any threatened, pendiogpteted action, suit or
proceeding, whether civil, criminal, administrativeirorestigative, by reason of the fact
that he or she is or was, or has agreed to becoduwechor or officer of the Corporation,
or is or was serving, or has agreed to serve, at the teafubs Corporation, as a
director, officer or trustee of, or in a similar capgevith, another corporation,
partnership, joint venture, trust or other enterpriseudaing any employee benefit plan
(any such person being referred to hereafter asraenitee’), or by reason of any
action alleged to have been taken or omitted in sucltcitgpagainst all liability and loss
suffered and expenses (including attorneys’ fees), judgpnferds and amounts paid in
settlement actually and reasonably incurred by him orthen dis or her behalf in
connection with such action, suit or proceeding and angapperefrom, if he or she
acted in good faith and in a manner he or she reasonalilydx to be in, or not opposed
to, the best interests of the Corporation, and, vesipect to any criminal action or
proceeding, had no reasonable cause to believe his orridratavas unlawful.
Notwithstanding anything to the contrary in this ARTICLEXSH, the Corporation shall
not indemnify an Indemnitee seeking indemnification in ezhion with any action, suit,
proceeding, claim or counterclaim, or part thereofiated by the Indemnitee unless the
initiation thereof was authorized in the specific cagéhe Board of Directors.

2. Advance of Expensedlotwithstanding any other provisions in this
Certificate, the By-laws, or any agreement, vote aéldtolder or disinterested directors,
or arrangement to the contrary, the Corporation steaihe fullest extent not prohibited
by applicable law, advance payment of expenses (includiogetits’ fees) incurred by
an Indemnitee in defending any proceeding in advance difhidedisposition of any
matter only upon receipt of an undertaking by or on behdlie@fndemnitee to repay all
amounts so advanced in the event that it shall uleipdie determined that the
Indemnitee is not entitled to be indemnified by the Caapon as authorized in this
ARTICLE SIXTH. Such undertaking may be accepted withofgresce to the financial
ability of the Indemnitee to make such repayment. Termification and advancement
of expenses provided by this ARTICLE SIXTH shall not berded exclusive of any
other rights to which a person seeking indemnificatioadwancement of expenses may
be entitled under any law, bylaw, agreement, vote of stdd&r®or disinterested
directors or otherwise, both as to action in his erdfiécial capacity and as to action in
another capacity while holding office or while employedbyacting as agent for the
Corporation.

3. Subsequent Amendmero amendment, termination or repeal of this
ARTICLE SIXTH or of the relevant provisions of the DGGr any other applicable laws
shall (i) adversely affect any right or protectioraadirector of the Corporation existing
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under this ARTICLE SIXTH with respect to any act or onaissbccurring prior to such
repeal or modification or (ii) affect or diminish in amgay the rights of any Indemnitee to
indemnification under the provisions hereof with respe@ny action, suit, proceeding
or investigation arising out of or relating to any aesiotransactions or facts occurring
prior to the final adoption of such amendment, terminadiorepeal.

4. Other RightsThe Corporation may, to the extent authorized ftiome to
time by its Board of Directors, grant indemnificatiaghts to other employees or agents
of the Corporation or other persons serving the Corporatidrsuch rights may be
equivalent to, or greater or less than, those sdt fioithis ARTICLE SIXTH.

5. Reliance Persons who after the date of the adoption of tlgigion
become or remain directors or officers of the Caspon or who, while a director or
officer of the Corporation, become or remain a dogfficer, employee or agent of a
subsidiary of the Corporation, shall be conclusivel\spmeed to have relied on the rights
to indemnity, advance of expenses and other rights cedtairthis ARTICLE SIXTH in
entering into or continuing such service. The rightsittemnification and to the advance
of expenses conferred in this ARTICLE SIXTH shall apgplglaims made against an
indemnitee arising out of acts or omissions which ocdusreoccur both prior and
subsequent to the adoption hereof.

6. Merger or Consolidatiarif the Corporation is merged into or consolidated
with another corporation and the Corporation is netsirviving corporation, the
surviving corporation shall assume the obligations ofdbgoration under this
ARTICLE SIXTH with respect to any action, suit, proceedor investigation arising out
of or relating to any actions, transactions or factsio@eng prior to the date of such
merger or consolidation.

7. Insurance The Corporation shall have power to purchase and nmainta
insurance on behalf of any person who is or was, oafued to become, a director,
officer, employee or agent of the Corporation, arisvas serving, or has agreed to serve,
at the request of the Corporation as a director,affiemployee, agent or trustee of
another corporation, partnership, joint venture, trusttber enterprise, including any
employee benefit plan, against all expenses (includiograty’'s fees) judgments, fines
or amounts paid in settlement incurred by such person iswatycapacity or arising out
of his or her status as such, whether or not the Coiporabuld have the power to
indemnify him or her against such expenses under the DGCL.

8. Savings Clausdf this ARTICLE SIXTH or any portion hereof shall be
invalidated on any ground by any court of competent jurisdictimn the Corporation
shall nevertheless indemnify each Indemnitee as tox@snses, including attorneys’
fees, judgments, fines and amounts paid in settlemenhimection with any action, suit,
proceeding or investigation, whether civil, criminal omaaistrative, including an action
by or in the right of the Corporation, to the fullegtent permitted by any applicable
portion of this ARTICLE SIXTH that shall not have beawalidated and to the fullest
extent permitted by applicable law.
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ARTICLE SEVENTH

In furtherance and not in limitation of the powers comfé upon it by the laws of
the State of Delaware, and subject to the terms o$arigs of Preferred Stock, the Board
of Directors shall have the power to adopt, amendr af repeal the By-laws. The
affirmative vote of a majority of the directors pnetsat any regular or special meeting of
the Board of Directors at which a quorum is present dlealequired to adopt, amend,
alter or repeal the By-laws. The By-laws also magpdepted, amended, altered or
repealed by the affirmative vote of the holders oéast 75% of the votes which all the
stockholders of the Corporation would be entitled to itaahy annual election of
directors or class of directors, in addition to anyeotlote required by this Certificate.
Notwithstanding any other provisions of law, this Cerdifecor the By-laws, and
notwithstanding the fact that a lesser percentage mapdécified by law, the affirmative
vote of the holders of at least 75% of the votes walitthe stockholders of the
Corporation would be entitled to cast in any annual e@ecif directors or class of
directors shall be required to amend or repeal, or to adgypprovision inconsistent with,
this ARTICLE SEVENTH.

ARTICLE EIGHTH
The Corporation is to have perpetual existence.
ARTICLE NINTH

The Corporation reserves the right to amend, altangh or repeal any provision
contained in this Certificate in the manner now or &ftee prescribed by statute, and to
add thereto any other provision authorized by the lawiseoState of Delaware, and
except as expressly provided herein, all rights, preteseand privileges conferred upon
stockholders, directors or officers of the Corpamaidr any other person are granted
subject to this reservation.

ARTICLE TENTH
The Corporation expressly elects to be governed byde2@3 of the DGCL.
ARTICLE ELEVENTH

The Board of Directors, when evaluating any offer aftaar party to make a
tender or exchange offer for any equity security of@beporation, shall, in connection
with the exercise of its judgment in determining whan e best interests of the
Corporation as a whole, be authorized to give due casioe to any such factors as the
Board of Directors determines to be relevant, inclueitout limitation: (i) the
interests of the stockholders of the Corporationwhgther the proposed transaction
might violate federal or state laws; (iii) not only tt@nsideration being offered in the
proposed transaction, in relation of the then currearkat price for the outstanding
capital stock of the Corporation, but also to the mapkiee for the capital stock of the
Corporation over a period of years, the estimated pineemight be achieved in a
negotiated sale of the Corporation as a whole or ingsahrough orderly liquidation, the
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premiums over market price for the securities of otbeparations in similar

transactions, current political, economic and othetofadbearing on securities prices and
the Corporation’s financial condition and future prospeats; (iv) the social, legal and
economic effects upon employees, suppliers, customerstaes having similar
relationships with the Corporation, and the communitiashich the Corporation
conducts its business.

In connection with any such evaluation, the Board oé@ors is authorized to
conduct such investigations and to engage in such legal progsedi the Board of
Directors may determine.

ARTICLE TWELFTH

Special meetings of stockholders of the Corporation Ineagalled at any time by
only the Chairman of the Board of Directors, the Chieécutive Officer (or if there is
no Chief Executive Officer, the President), or by tloai of Directors of the
Corporation pursuant to a resolution adopted by the atiivensote of a majority of the
total number of directors then in office. Any busingasisacted at any special meeting of
stockholders of the Corporation shall be limited toteratrelating to the purpose or
purposes stated in the notice of meeting. Notwithstaralygother provisions of law,
this Certificate or the By-laws, and notwithstandihg fact that a lesser percentage may
be specified by law, this Certificate or the By-laws &ffirmative vote of 75% of the
then outstanding shares of capital stock of the Cotiparantitled to vote generally in
the election of directors shall be required to amanekpeal, or to adopt any provisions
inconsistent with the purpose or intent of, this ARTICDWELFTH.

ARTICLE THIRTEENTH

At any time during which a class of capital stock of@m#poration is registered
under Section 12 of the Securities Exchange Act of 1934, asdaahestockholders of
the Corporation may not take any action by written canselieu of a meeting.
Notwithstanding any other provisions of law, this Cerdifecor the By-laws, and
notwithstanding the fact that a lesser percentage mapdécified by law, this Certificate
or the By-laws, the affirmative vote of 75% of thentoutstanding shares of capital stock
of the Corporation entitled to vote generally in thecgbn of directors shall be required
to amend or repeal, or to adopt any provisions inconsigtiéimthe purpose or intent of,
this ARTICLE THIRTEENTH.

ARTICLE FOURTEENTH

1. Dividends The Board of Directors shall have authority fromeito time
to set apart out of any assets of the Corporation otbem@vailable for dividends a
reserve or reserves as working capital or for anyrgithgose or purposes, and to abolish
or add to any such reserve or reserves from time toagthe Board of Directors may
deem to be in the interest of the Corporation; andtead of Directors shall likewise
have power to determine in its discretion, except asihetherwise provided, what part
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of the assets of the Corporation available for divigeindexcess of such reserve or
reserves shall be declared in dividends and paid todbklsilders of the Corporation.

2. Issuance of Stocklhe shares of all classes of stock of the Corfmorat
may be issued by the Corporation from time to time foh @wnsideration as from time
to time may be fixed by the Board of Directors, provided shares of stock having a par
value shall not be issued for a consideration lessdheim par value, as determined by
the Board of Directors. At any time, or from timetitne, the Corporation may grant
rights or options to purchase from the Corporatioyn shares of its stock of any class or
classes to run for such period of time, for such corsie, upon such terms and
conditions, and in such form as the Board of Direchaay determine. The Board of
Directors shall have authority, as provided by law, temeine that only a part of the
consideration which shall be received by the Corpordtiothe shares of its stock which
it shall issue from time to time, shall be capipbvided, however, that, if all the shares
issued shall be shares having a par value, the amount pdirthef such consideration so
determined to be capital shall be equal to the aggregat@lparof such shares. The
excess, if any, at any time, of the total net asddtsecCorporation over the amount so
determined to be capital, as aforesaid, shall be surdlludasses of stock of the
Corporation shall be and remain at all times nonaasds.

The Board of Directors is hereby expressly authorizetts idiscretion, in
connection with the issuance of any obligations or std¢ke Corporation (but without
intending hereby to limit its general power so to do inotases), to grant rights or
options to purchase stock of the Corporation of angsalgpon such terms and during
such period as the Board of Directors shall determirgi@oause such rights to be
evidenced by such warrants or other instruments as ide@y advisable.

3. Inspection of Books and Record$he Board of Directors shall have
power from time to time to determine to what extent @andhat times and places and
under what conditions and regulations the accounts and bdthkes Corporation, or any
of them, shall be open to the inspection of the stddens of the Corporation; and no
stockholder of the Corporation shall have any right$pect any account or book or
document of the Corporation, except as conferred by theddthe State of Delaware,
unless and until authorized so to do by resolution of trerdBof Directors or of the
stockholders of the Corporation.

4, Location of Meetings, Books and Recarfigcept as otherwise provided
in the By-laws, the stockholders of the Corporatind the Board of Directors may hold
their meetings and have an office or offices outsitiine State of Delaware and, subject
to the provisions of the laws of the State of Delayanay keep the books of the
Corporation outside the State of Delaware at suateplas may, from time to time, be
designated by the Board of Directors or by the By-laws.
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